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Introduction

In 2006, Practice Direction 6.3 (the "Practice Direction") introduced the
Pilot Scheme for Voluntary Mediation in relation to cases in the Construction
and Arbitration List. The Pilot Scheme is scheduled to run from 1 September
2006 until 31 August 2008.

This pamphlet aims to help you understand mediation, what it is and how
it works to your advantage. It also tells you about the Construction and
Arbitration List Pilot Scheme, and how to undertake mediation as a means
of settlement for construction-related disputes.

For Whom?

Mediation provides supportive and practical steps to help disputing
parties reach a settlement that is responsive to their needs, saves time
and cost and helps to preserve commercial relationships. Under the
terms of the Practice Direction, any party to a case in the Construction
and Arbitration List may serve a Mediation Notice on any other party to
the dispute. In the case of multi-party disputes, the Mediation Notice
may be served on any or all other parties.

What is Mediation?

Mediation is a problem-solving process designed to help parties in dispute
to reach their own mutually acceptable agreements to resolve their
differences. World-wide experience has shown that mediation enjoys a
settlement rate of about 80%.
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It is a voluntary process in which a trained, impartial third person, the
mediator, can assist the parties to communicate and negotiate issues
in a confidential setting. In mediation, each party to a dispute has a
chance to put its case and to hear what the other has to say. The
mediator's job is not to make a decision, but to help the parties explore
the strengths and weaknesses of their cases and to identify possible
solutions, helping them to resolve the matter between themselves. The
mediator is skilled in unlocking negotiations that have become deadlocked
and in keeping everyone focused on finding a solution.

In a mediation session, the mediator will help you to:

e Discuss and decide what matters are in dispute;

e Explore each party's real needs and interests;

e Expand settlement options and assess the most suitable solution;

e Draw up the settlement agreement in detail, setting out how the
parties have agreed to resolve each matter in dispute.

Other observations about mediation include:

¢ Mediation may not be suitable for every case. You may be invited to
attend a preliminary meeting in which the mediator will assess whether
mediation is suitable for your particular circumstances, or your legal
advisor may be able to assist you to decide.

13



e | egal advice can be sought by the parties at any stage of the mediation.
e Both parties have the right to terminate the mediation at any time.

e Both parties must appreciate that what the other party says in a
mediation session is without prejudice and therefore cannot be used
in any legal proceedings.

e An agreement drafted in the mediation session and signed by both
parties is legally binding as a matter of contract. A mediation settlement
agreement is not enforceable as an arbitral award, judgment or order
of court (but the agreement can be sued upon by the innocent party
in the event that the other party is in breach of its terms). The same
situation applies in the case of multi-party disputes.

What are the Advantages of Mediation?
The advantages are many and include:

e You may avoid the tension and conflict in the adversarial litigation
system.

¢ You may save some time and money in not having to contest matters
in court.

* You make your own decisions and reach agreements with which you
and the other party may be more willing and ready to comply.

e Mediation can improve your ability to continue and may enhance your
business relationships with the other party or parties involved in the
dispute.

e Mediation can result in settlements which go beyond the legal remedies
of damages and injunctions to which the courts are limited. In the
English case of Dunnett v Railtrack [2002], Lord Justice Brooke said:
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"Skilled mediators are now able to achieve results satisfactory to both
parties in many cases which are quite beyond the power of lawyers and
courts to achieve ... by which the parties shake hands at the end and
feel that they have gone away having settled the dispute on terms with
which they are happy to live."

Mediators?
Who are They, and How do | Find One?

Mediators come from various professional backgrounds. Mediators
practising in the construction field usually have qualifications in law,
quantity surveying, architecture, engineering or other construction-related
professions.

Various organisations maintain lists of mediators, who may or may not
have undergone an accreditation process. In Hong Kong organisations
which accredit mediators include the Hong Kong International Arbitration
Centre (HKIAC) and the Chartered Institute of Arbitrators (CIArb). Accredited
mediators are specially trained to meet defined requirements covering
knowledge and skills in negotiation and dispute resolution, and are also
required to abide by an Ethical and Professional Codes of Practice of
the HKIAC and the ClArb. Other organisations which accredit mediators
include the Law Society of Hong Kong and the Hong Kong Bar Association.

Mediators :

¢ Do not provide legal advice. You will be encouraged to consult your
lawyer for such advice;

¢ Do not take sides with either party;
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¢ Do not make decisions for you, but help you to assess the feasibility
of the decisions you make.

Does Mediation Take a Long Time?

It depends on the complexity and number of issues you need to settle.
The degree of the parties' cooperation and readiness to participate in
the mediation sessions also count. If issues are less complicated and
the process goes smoothly, it may only take 2 or 3 mediation sessions
of a day or less each for you to reach agreement. All in all, mediation is
generally a far more expeditious form of dispute resolution when compared
to arbitration and litigation (this is of enormous benefit to all parties
especially in relation to costs).

Confidentiality

In addition to the confidentiality provisions of the Practice Direction,
accredited mediators are required by their Ethical and Professional Code
of Practice to observe confidentiality in respect of all matters disclosed
in the mediation session. When parties agree to enter mediation, they
will also usually be required by the mediator to sign a Mediation Agreement
(i.e. an agreement to mediate) that all negotiations undertaken pursuant
to the mediation are to be privileged and conducted on a without prejudice
basis.

Do | Need to Pay for the Mediation Service?

While you will be required to pay for the mediation service which, principally,
will include the mediator's charge for his or her time together with any
room hire costs, it is usual for the parties to agree before the start of the
mediation that they will be responsible in equal shares for them. Of course,
if you should decide to instruct lawyers, or other professional persons,
to assist you during the mediation, you will be responsible for the entirety
of their particular charges.
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Guidance Notes for the Mediation Pilot Scheme
Mediation of Construction Disputes under the Pilot Scheme

The Practice Direction sets out the procedures to be followed in referring
a dispute in the Construction and Arbitration List to mediation. You should
refer to the Practice Direction, and discuss it with your lawyer or claims
advisor. The following notes are intended to provide a brief summary
of the requirements of the Practice Direction, and general guidance on
its application.

e The purpose of the Pilot Scheme is to encourage parties to use
mediation as a possible cost-effective means of resolving disputes.

¢ To achieve this purpose, the Practice Direction sets out a procedure
for referral of cases to mediation, a mechanism to apply for a stay of
proceedings to allow mediation to progress and guidelines for application
by the court of sanctions, in the form of adverse cost orders, against
parties who unreasonably refuse or fail to attempt mediation.

e The Practice Direction expressly states that mediation under the Pilot
Scheme is voluntary, confidential and without prejudice to the parties'
contentions in the underlying action, and that a Mediation Agreement
(i.e. the agreement to mediate) under the Pilot Scheme will not be
actionable as a contract. Any mediated settlement will only become
binding after being reduced to writing and signed by both (all) parties
to form the mediation settlement agreement.

e Mediation may be initiated by any party, by the issue of a Mediation
Notice, which should include the information specified by the Practice
Direction. The specified information includes the nomination of the
rules under which the mediation is proposed to be conducted. In Hong
Kong, mediation rules are published by the HKIAC (http://www.hkiac.
org). You should note that these rules may need amendment to comply
with the requirements of the Practice Direction. Other organisations
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(such as the Hong Kong Institute of Surveyors and the Hong Kong
Institute of Architects) also publish rules for conducting mediations,
and the Practice Direction does not restrict parties to any particular
set of mediation rules.

e The Mediation Notice is also required to state what the Applicant

considers the "minimum amount of participation” is to qualify as "a
sufficient attempt at mediation". The purpose of this provision is to
provide the Judge in the case with some objective criteria against
which to assess the parties' level of cooperation, when considering
whether to apply cost sanctions for non-participation. What will
constitute "a sufficient attempt" will depend on the circumstances of
each case. As a general guide, parties may consider a reasonable
minimum to be participation in at least one joint session with the
mediator, and may wish to specify a minimum time for attendance e.g.
half a day, depending on the complexity of the case and amount in
dispute.

If, having received a Mediation Notice, a Respondent party chooses
not to participate in mediation, or disagrees with the Applicant's opinion
of the minimum amount of participation which it considers reasonable,
it is recommended that reasons be set out clearly in its response, in
order to reduce the risk of facing adverse cost sanctions.

e The parties can jointly by agreement apply to the Construction and

Arbitration List Judge at any stage of the proceedings for a stay to
those proceedings (albeit the Practice Direction recommends that
such a stay be heard only after the close of pleadings, in order to
ensure that the Judge has adequate information on which to base a
decision). A party may also apply for a stay unilaterally at any time.
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In order to assess the effectiveness of the Pilot Scheme, the parties
or their legal representatives are requested to report to the Clerk to
the Construction and Arbitration List on the effectiveness or otherwise
of the mediation. (The Practice Direction specifies certain information
to be included in the report, including the number of hours spent by
the mediator, which can usually be ascertained from the mediator's
fee note or by request to the mediator.)

Reports to the Clerk are concerned only with recording the effectiveness
of the mediation process, and not with the merits of the underlying
case. Therefore, it should not include any information on the amount
or terms of any settlement reached. It is recommended that reports
to the Clerk be made jointly by consent of the parties, although unilateral
reports will also be accepted (joint report may be made even if the
parties do not agree on all points, in which case the report will
summarise the differing positions of the parties on those points which
are not agreed).
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Sources of Further Information on Mediation

Hong Kong International Arbitration Centre

38/F, Two Exchange Square, 8 Connaught Place, Central, Hong Kong
Tel: 2525 2381

Fax: 2524 2171

Email: adr@hkiac.org

Website: www.hkiac.org

Hong Kong Mediation Council

c/o Hong Kong International Arbitration Centre

38/F, Two Exchange Square, 8 Connaught Place, Central, Hong Kong
Tel: 2525 2381

Fax: 2524 2171

Email: adr@hkiac.org

Website: www.hkiac.org

Chartered Institute of Arbitrators (East Asia Branch)

c/o Hong Kong International Arbitration Centre

38/F, Two Exchange Square, 8 Connaught Place, Central, Hong Kong
Tel: 2525 2381

Fax: 2524 2171

Email: ciarb@hkiac.org

Website: www.ciarbasia.org

The Law Society of Hong Kong

3/F, Wing On House, 71 Des Voeux Road Central, Central, Hong Kong

Tel: 2846 0500

Fax: 2845 0387

Email: adea@hklawsoc.org.hk
Website: www.hklawsoc.org.hk
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The Hong Kong Bar Association

LG2, High Court, 38 Queensway, Hong Kong
Tel: 2869 0210

Fax: 2869 0189

Email: info@hkba.org

Website: www.hkba.org

The Hong Kong Institute of Surveyors

Suite 801, 8/F, Jardine House, 1 Connaught Place, Central, Hong Kong
Tel: 2526 3679

Fax: 2868 4612

Email: info@hkis.org.hk

Website: www.hkis.org.hk

The Hong Kong Institute of Architects

19/F, One Hysan Avenue, Causeway Bay, Hong Kong
Tel: 2511 6323

Fax: 2519 6011, 2519 3364

Email: hkiasec@hkia.org.hk

Website: www.hkia.net

Consult your lawyer or claims advisor
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